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Vehi cl e Code section 17004.7 (hereafter section 17004.7)
provi des that, when a | aw enforcenent agency adopts a witten

policy on vehicular pursuits which conplies with statutory



requirenents, the agency is immune fromliability for civil damages
“resulting fromthe collision of a vehicle being operated by an
actual or suspected violator of the |aw who is being, has been,

or believes he or she is being or has been, pursued by a peace
of fi cer enployed by the public entity in a notor vehicle.”

In this wongful death action brought by Teri and Thomas
Lewis (plaintiffs), representatives of the estate of their son,
Philip Lewis (Lewis), plaintiffs appeal fromthe judgnent entered
in favor of the County of Sacranmento and the Sacranento County
Sheriff’s Departnment (defendants). Lewis, the passenger on a
not or cycl e bei ng pursued by peace officers enployed by defendants,
was killed during the pursuit when he junped off or fell off of
the notorcycle as it crashed to the ground and he was struck by
t he pursuing patrol car. The trial court entered judgnent for
defendants, finding that the action is barred by the statutory
immunity set forth in section 17004.7.

According to plaintiffs, imunity does not apply because
Lewis’'s fatal injuries were caused by his being struck by a peace
officer’s vehicle, not by a collision of a vehicle operated by
a suspected crimnal being pursued by a peace officer. W disagree.
As we will explain, when the fleeing suspect’s notorcycle crashed
to the ground during the pursuit, it was involved in a “collision”
within the neaning of the immunity statute. Under the plain neaning
of the statute, when, as in this case, a vehicle being driven by a
pursui ng peace officer hits and kills a person who is involved in

an collision of the suspect’s vehicle in the path of the officer’s



vehicle, this constitutes a death “resulting fromthe collision” of
the fl eeing suspect’s vehicle.

Hence, the trial court correctly concluded that section 17004.7
immunity applies, and we shall affirmthe judgnent.

FACTS AND PROCEDURAL HI STORY
A

Nei t her party has provi ded an adequate statenent of the
facts.

Plaintiffs sinply recite the facts as set forth by the United
States Court of Appeals, Ninth Crcuit, in a related federal case
involving a claimunder 42 U S.C. section 1983 for a violation of
Lewis's federal civil rights. (Lewis v. Sacranento County (9th
Cir. 1996) 98 F.3d 434, revd. County of Sacranento v. Lewi s (1998)
523 U.S. 833 [140 L.Ed.2d 1043].) However, because we are
reviewing a notion for summary judgnent, the relevant facts
are limted to those set forth in the parties’ statenents of
undi sputed facts, supported by affidavits and declarations, filed
i n support of and opposition to the nmotion in the present case,
to the extent those facts have evidentiary support. (Lyons v.
Security Pacific Nat. Bank (1995) 40 Cal. App.4th 1001, 1006-1007;
North Coast Business Park v. Nielsen Construction Co. (1993) 17
Cal . App. 4th 22, 30.) Facts not contained in the separate
statenents do not exist. (North Coast Business Park v. N elsen
Construction Co., supra, 17 Cal.App.4th at p. 31.) Furthernore,
the facts recited by the Court of Appeals, Ninth Crcuit, are
irrel evant because plaintiffs have not established that the

evi dence presented to the federal court was identical to that



presented in the present case, or that the sanme factual issues
were |litigated such that the Ninth Crcuit’s factual “findings”
are binding. The Ninth Crcuit declined to rule on the potenti al
liability of defendants under state |law, dism ssing the tort clains
agai nst defendants without prejudice to refiling the clains in
state court. (County of Sacranmento v. Lewi s, supra, 523 U S. at
p. 837, fn. 1 [140 L.Ed.2d at p. 1052, fn. 1].)

Def endants point out plaintiffs’ om ssion, but are equally
rem ss thenmselves. They set forth nine and a half pages of facts
Wi t hout any citation to the record, other than a footnote noting
their statenent of facts is based upon their sunmary judgnment
notion, followed by a citation to nore than 200 pages of the record
wherein the notion may be found. This is grossly inadequate and
vi ol ates established rul es of appellate procedure, which require
that all assertions of fact be supported by citations to the
record. (Cal. Rules of Court, rules 13, 15.) This requirenent is
not satisfied by one citation to nore than 200 pages of the record
foll owi ng several pages of facts. (Bernard v. Hartford Fire Ins.
Co. (1991) 226 Cal.App.3d 1203, 1205.)

Despite their own deficient statenent of the facts, plaintiffs
have the chutzpah to conpl ain about, and ask us to strike,
def endants’ statenent of facts. W were tenpted to strike both
parties’ briefs (Cal. Rules of Court, rule 18) and conpel themto
start over. But rather than further delay the resolution of this
appeal, we have decided to deny the request to strike. Instead, we

will sinply disregard the defects in both parties’ briefs. (lbid.)



We note, however, that defective statenents of fact appear
too frequently in appellate briefs. Counsel are forewarned that
our benevol ence in disregarding such defects is wearing thin, and
that resort to sanctions in rule 18 of the California Rules of
Court is a genuine risk counsel face when failing to provide this
court with a statenent of facts that conplies with the rules.
Aside fromthe threat of sanctions, it behooves counsel to conply
with the rules in order to be better advocates for their clients.
We are a busy court which “cannot be expected to search through
a vol um nous record to di scover evidence on a point raised by
[a party] when his brief nakes no reference to the pages where the
evi dence on the point can be found in the record.” (Metzenbaum v.
Met zenbaum (1950) 96 Cal . App. 2d 197, 199; see Duarte v. Chino
Community Hospital (1999) 72 Cal.App.4th 849, 856 [“'It is the
duty of a party to support the argunents in its briefs by
appropriate reference to the record, which includes providing
exact page citations’”]; Estate of Hoffman (1963) 213 Cal . App. 2d
635, 639 [an appellate court is “not obliged to performthe duty
resting on counsel ”].)

Accordi ngly, appellant counsel should be vigilant in providing
us with effective assistance in ferreting out all of the operative
facts that affect the resolution of issues tendered on appeal.
They can acconplish this only by sumrarizing all of the operative
facts, not just those favorable to their clients (see Foreman &
Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 881), and by providing
exact record page citations for each fact cited by counsel (Bernard

v. Hartford Fire Ins. Co., supra, 226 Cal.App.3d at p. 1205).



B

Wt hout much help fromthe parties, we sunmarize the facts
and procedural history as foll ows:

After responding to a call regarding a fight, |aw enforcenent
officers James Smith and Murray Stapp saw two nen on a notorcycle.
Brian WIllard was driving, and Lewis was the passenger. Subsequent
events, which to sonme extent are disputed factually but are not
relevant to the issue on appeal, led the officers to engage in a
hi gh- speed pursuit of the notorcycle. The pursuit, which |asted
| ess than one and one-half m nutes, ended at the intersection of
Chest nut Avenue and Orangeval e Avenue.

There is a crest in the roadway on Chestnut Avenue just before
the intersection. As Oficer Smth drove over the crest, he saw
the notorcycle either stopping or attenpting to negotiate a |eft
turn onto Orangeval e Avenue. The back tire began to skid, and the
not orcycle started to go down. |t appeared that the notorcycle
suddenly stopped, crashing or going down on its left side.l
Willard junped or fell off the notorcycle. Lew s al so appeared
to junp or fall backward.

Lewi s and the notorcycle were on the ground or al nost on

t he ground when O ficer Smth heard a thud over the sound of

1 Plaintiffs disputed this assertion of fact in the trial court,
but the evidence they cited in their opposition papers nerely

i ndicates that Smth saw snoke com ng fromthe notorcycle’s rear
tire as it was “attenpting to stop,” or “conmng to a stop or
attenpting to make an unsafe change or turn.” This does not
create a triable issue of material fact regardi ng whether the
not orcycl e crashed or went down.



the siren.2 The patrol car hit Lewis and propelled himinto the
ai r, whereupon he hit the road several tines and suffered fatal
injuries. It is not clear whether the patrol car ever collided
with the notorcycle and, if so, whether it did so before or
after it hit Lewis, or simultaneously. It is undisputed that

t he notorcycle went down w thout any force or intervention by
Oficer Smth.

According to defendants, the pursuit was conducted pursuant to
a Sacramento County Sheriff’s Departnent General Order pertaining
to pursuits, and the General Order net the statutory requirenents
of section 17004.7.

Def endants noved for summary judgnment on two grounds: (1) they
were not negligent as a matter of law, and (2) they were entitled
to immunity pursuant to section 17004.7, which shields a public
entity fromliability for injuries or death resulting fromthe
collision of a vehicle operated by a person who is being pursued
by a peace officer enployed by the public entity. According to
def endants, the notorcycle crashed to the ground as its driver,

Wllard, attenpted to make a left turn, and this collision with

2 Plaintiffs disputed this factual assertion, contending that
Lewis was standing in the road instead of sinply being on the
ground. But they did not cite to any evidence in the record
in support of their assertion of fact as required by Code of
Civil Procedure section 437c, subdivision (b). Assum ng that
whet her Lew s was standing or lying in the road was materi al,
plaintiffs’ nere assertion, without citation to evidentiary
support, is insufficient to create a triable issue of nateri al
fact. (Lyons v. Security Pacific Nat. Bank, supra, 40

Cal . App. 4th at pp. 1006-1007; cf. Aguimatang v. California State
Lottery (1991) 234 Cal.App.3d 769, 796.)



the ground resulted in Lewis being ejected fromthe notorcycle
and struck al nost imediately thereafter by the pursuing patrol
car.

Plaintiffs opposed the notion, alleging the imunity does not
apply when the injury or death is inflicted by a collision with the
vehi cl e operated by the peace officer, as opposed to a collision of
t he vehicle being operated by the fleeing suspect.

The trial court granted defendants’ notion. It ruled that
section 17004.7 inmunity applied because Lewis's death resulted from
a collision of the notorcycle, which crashed to the ground, causing
himto be placed in inmm nent peril and struck al nost i mredi ately by
the patrol car. 1In the court’s view, “[t]he losing of control over
the notorcycle, the ejection of [Lewis] fromthe notorcycle, and
t he subsequent collision of the notorcycle, [Lew s], the ground,
and the pursuit vehicle, are all part of one event which the court
determnes to be a ‘collision” of the suspect vehicle, thus causing
the injury and resulting in imunity.” The court concluded that,
even if the patrol car struck Lewis after he fell off of the
not orcycle, and the patrol car never actually struck the notorcycle,
the imunity applied because Lewis’s injuries resulted from bei ng
placed in peril by the manner in which the notorcycle was operated,
whi ch caused the notorcycle to crash.

STANDARD OF REVI EW

In order to support summary judgnent for defendant, it nust
appear fromthe record either that the plaintiff cannot establish
one or nore of the elenents of the cause of action or that the

plaintiff cannot refute an affirnmative defense established by



t he defendant. (Code Civ. Proc., 8§ 437c, subd. (n); Aguilar
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 849 (Aguilar);
Artiglio v. General Electric Co. (1998) 61 Cal.App.4th 830, 835.)

When a defendant’s notion for summary judgnment is supported
by affidavits and declarations sufficient to sustain the notion,
the burden shifts to the plaintiff to show the existence of a
triable issue of material fact. (Aguilar, supra, 25 Cal.4th at
p. 849; Crouse v. Brobeck, Phleger & Harrison (1998) 67 Cal.App.4th
1509, 1524.) An issue of fact is not created by specul ati on,
conjecture, imgination, or guesswork; it can be created only by a
conflict in the evidence submtted to the trial court in support of
and in opposition to the notion. (Lyons v. Security Pacific Nat.
Bank, supra, 40 Cal.App.4th at p. 1014.)

I n opposing a defendant’s notion for summary judgnent,
the plaintiff nust submt a separate statement setting forth
the specific facts showing that a triable issue of material fact
exi sts. (Hobson v. Raychem Corp. (1999) 73 Cal.App.4th 614, 622;
North Coast Business Park v. N el sen Construction Co., supra,
17 Cal.App.4th at pp. 30-31.) Wthout a separate statenent of
undi sputed facts with references to supporting evidence in the form
of affidavits or declarations, it is inpossible for the plaintiff
to denonstrate the existence of disputed facts. (Lyons v. Security
Paci fic Nat. Bank, supra, 40 Cal.App.4th at pp. 1006-1007.) Wen a
fact upon which plaintiff relies is not nmentioned in the separate
statenent, it is irrelevant that such fact m ght be buried in the
mound of paperwork filed with the trial court; the court does not

have the burden to conduct a search for facts that counsel fail ed



to bring out. (North Coast Business Park v. N elsen Construction
Co., supra, 17 Cal.App.4th at p. 31.)

On appeal, we review the record de novo to determ ne whet her
the noving party met its burden of proof. (Aguilar, supra, 25
Cal .4th at p. 859; Artiglio v. Ceneral Electric Co., supra, 61
Cal . App.4th at p. 835.) But this de novo review does not obligate
us to cull the record for the benefit of the appellant in order to
attenpt to uncover the requisite triable issues. As with an appea
fromany judgnent, it is the appellant’s responsibility to
affirmati vely denonstrate error and, therefore, to point out the
triable issues the appellant clains are present by citation to the
record and any supporting authority. In other words, reviewis
limted to i ssues which have been adequately raised and bri ef ed.
(City of Burbank v. Burbank-d endal e- Pasadena Airport Authority
(1999) 72 Cal. App.4th 366, 373; Reyes v. Kosha (1998)
65 Cal . App.4th 451, 466, fn. 6; Kimv. Sumtono Bank (1993)
17 Cal . App. 4th 974, 979.)

DI SCUSSI ON
I

Odinarily, “[a] public entity is liable for death or injury
to person or property proximately caused by a negligent or w ongful
act or omssion in the operation of any notor vehicle by an enpl oyee
of the public entity acting within the scope of his enpl oynent.”
(Veh. Code, 8§ 17001; further section references are to the Vehicle
Code unl ess otherw se specified.) This is so even if the enpl oyee
has i mmunity pursuant to section 17004. (Brummett v. County of

Sacranmento (1978) 21 Cal.3d 880, 883-885 [derivative immunity

10



establ i shed by Gov. Code, § 815.2, subd. (b) does not apply to
public entity’ s liability for danages caused by enpl oyee’s notor
vehi cl e accidents].)3

Alimted exception to the public entity' s liability is
set forth in section 17004.7, subdivision (b), which provides:
“A public agency enpl oyi ng peace officers which adopts a witten
policy on vehicular pursuits conplying with subdivision (c) is
immune fromliability for civil damages for personal injury to
or death of any person or damage to property resulting fromthe
collision of a vehicle being operated by an actual or suspected
violator of the law who is being, has been, or believes he or she
is being or has been, pursued by a peace officer enployed by the
public entity in a notor vehicle.”

To activate this statutory imunity, the witten policy
on vehicle pursuits nmust cover four criteria: (1) supervisory
control of the pursuit if available; (2) procedures for designating
primary and secondary units, and determ ning the total nunber of
vehicles permtted to participate at one tine in the pursuit;
(3) procedures for coordinating operations with other jurisdictions;

and (4) guidelines for determ ning when the interests of public

3 Oficer Smith was determned to be immune fromstate tort
l[iability pursuant to section 17004, which provides in pertinent
part: “A public enployee is not liable for civil danages on
account of personal injury to or death of any person or danmage
to property resulting fromthe operation, in the line of duty,
of an authorized enmergency vehicle . . . when in the i medi ate
pursuit of an actual or suspected violator of the law . . . .”
(County of Sacranmento v. Lewis (1998) 523 U S. 833, 837, fn. 1
[ 140 L. Ed. 2d 1043, 1052, fn. 1].)

11



safety and effective | aw enforcenent justify a vehicular pursuit,
and when a pursuit should not be initiated or should be term nated.
(8 17004.7, subd. (c).)

Whet her an adopted policy conplies with these criteriais
a question of law for the court. (8 17004.7, subd. (d).) If the
publ i ¢ agency adopts a pursuit policy which neets the statutory
requi renents, imunity applies regardl ess of whether the policy
was i npl enented and foll owed by the peace officer in the particul ar
pursuit in question. (Bruner v. Cty of Los Angeles (1994) 24
Cal . App. 4th 983, 987.)

On appeal, plaintiffs do not dispute that the General Order
of the Sacranmento County Sheriff’s Departnent on vehicle pursuits
is avalid pursuit policy. Rather, they contend that inmunity
does not apply because Lewis's fatal injuries resulted fromthe
patrol car hitting himwhile he no | onger was a passenger on the
not orcycle. According to plaintiffs, imunity statutes nust be
narrow y construed, and there is no immunity under section 17004.7
for death caused when a pursuing peace officer’s vehicle collides
with the deceased.

However, the theory accepted by the trial court was that when
Wl lard | ost control of the nmotorcycle while trying to negotiate
a turn, the notorcycle “crashed to the ground,” i.e., was involved
in a collision, thereby causing Lewis to junp off or fall off,
which in turn resulted in Lewis being struck al nost i mmediately
by the patrol car. Hence, the court reasoned, even if there
was never a collision between the notorcycle and the patrol car,

the statute applied because Lewis’s fatal injuries “result[ed]

12



fromthe collision of a vehicle being operated by an actual or
suspected violator of the |law who [was] being . . . pursued by
a peace officer . . . .” (8 17004.7, subd. (b).)

Accordingly, to establish that the trial court erred in
granting summary judgnent in favor of defendants, plaintiffs have
to establish either (1) there is a triable issue of material fact
regar di ng whet her the notorcycle was involved in a collision prior
to Lewis being struck, or (2) even if WIllard lost control of the
not orcycle and it crashed to the ground i nmedi ately before Lew s
was struck by the patrol car, section 17004.7 imunity does not
apply to such a factual situation as a matter of |aw.

Plaintiffs do not address the first issue in their opening
brief. It is not until their reply brief that they allege the
not orcycle did not crash to the ground i nmedi ately before Lew s
was struck by Oficer Smth's patrol car. Apparently, plaintiffs
believe that Wllard sinply stopped the notorcycle, at which point
Lew s got off and was standing in the roadway before being hit by
the patrol car. Not only have plaintiffs failed to raise this
issue in their opening brief (see Neighbours v. Buzz QCates
Enterprises (1990) 217 Cal. App.3d 325, 335, fn. 8), they do not
cite to any evidence in either defendants’ or plaintiffs’ statenment
of undi sputed facts and supporting affidavits establishing there
is atriable issue of material fact as to whether the notorcycle
crashed to the ground or was in the process of colliding with the
street when Lewis was struck al nost sinultaneously by the patrol
car. Consequently, plaintiffs have waived any claimthat there

is atriable issue of material fact regarding whether a collision

13



of the suspect’s vehicle occurred. (City of Burbank v. Burbank-
G endal e- Pasadena Airport Authority, supra, 72 Cal.App.4th at p.
373; Reyes v. Kosha, supra, 65 Cal.App.4th at p. 466, fn. 6; Kimyv.
Sum tono Bank, supra, 17 Cal.App.4th at p. 979.)

In any event, the only reasonable inference that can be drawn
fromthe undi sputed facts (Code. Cv. Proc., 8§ 437c, subd. (c))
is that the notorcycle collided with the ground (see County of
Sacranmento v. Lewis, supra, 523 U.S. at p. 837 [140 L.Ed.2d at p.
1052] [“[t] he chase ended after the notorcycle tipped over as
Wllard tried a sharp left turn”]), causing Lewis to junp off
or fall off the notorcycle.

Therefore, the rel evant question on appeal is whether
section 17004.7 imunity applies where a fleeing suspect’s vehicle
isin acollision (involving the suspect’s vehicle alone or the
suspect’s vehicle and anot her vehicle not being driven by a peace
officer) that results in a person being struck and injured by a
pursui ng peace officer’s vehicle. This is a question of statutory
interpretation, which is a | egal question we consider de novo on
appeal. (Waver v. State of California (1998) 63 Cal.App.4th 188,
199.)

I

The primary objective of statutory interpretation is to
ascertain and effectuate |legislative intent. (Reamv. Superior
Court (1996) 48 Cal.App.4th 1812, 1817.) To do so, a court first
exam nes the actual |anguage of the statute, giving the words their
ordi nary, commobnsense neani ng. (Departnent of Social Services v.

Superior Court (1997) 58 Cal.App.4th 721, 732.) The statute’s
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words generally provide the nost reliable indicator of |egislative
intent; if they are clear and unanbi guous, “[t]here is no need for
judicial construction and a court may not indulge init.” (D anond
Mul ti nmedia Systens, Inc. v. Superior Court (1999) 19 Cal.4th 1036,
1047.) Accordingly, “[i]f there is no anbiguity in the |anguage,
we presune the Legislature meant what it said and the plain neaning
of the statute governs.” (People v. Snook (1997) 16 Cal.4th 1210,
1215.)

Were, however, the statutory | anguage is anbi guous on its
face or is shown to have a |atent anbiguity such that it does not
provide a definitive answer, we may resort to extrinsic sources
to determine legislative intent. (County of Santa Clara v. Perry
(1998) 18 Cal.4th 435, 442; Stanton v. Panish (1980) 28 Cal.3d 107,
115.) Under this circunstance, “the court nay exam ne the context
in which the | anguage appears, adopting the construction that best
har noni zes the statute internally and with related statutes.”
(Pacific Gas & Electric Co. v. County of Stanislaus (1997) 16
Cal . 4th 1143, 1152.) *“In such cases, a court may consider both
the legislative history of the statute and the w der historical
circunstances of its enactnent to ascertain the |egislative
intent.” (Calvillo-Silva v. Hone G ocery (1998) 19 Cal .4th 714,
724, di sapproved on other grounds in Aguilar v. Atlantic Richfield
Co., supra, 25 Cal.4th at p. 854, fn. 19.)

And a court may disregard the plain nmeaning of a statute and
resort toits legislative history to aid in interpretation when
applying the literal neaning of the statutory | anguage “woul d

i nevitably (1) produce absurd consequences which the Legislature

15



clearly did not intend or (2) frustrate the nanifest purposes
whi ch appear fromthe provisions of the |egislation when consi dered
as a whole in light of its legislative history. . . .” (Faria v.
San Jacinto Unified School Dist. (1996) 50 Cal.App.4th 1939, 1945,
fn. and citations omtted.) But “[i]f the legislative history
gives rise to conflicting inferences as to the legislation’s
pur poses or intended consequences, then a departure fromthe
cl ear | anguage of the statute is unjustified. . . .” (Faria v.
San Jacinto Unified School Dist., supra, at p. 1945, citation
omtted.)
11

The statutory | anguage at issue here concerns the extent to
which injuries may be construed as “resulting fromthe collision
of a vehicle being operated by an actual or suspected viol ator
of the law who is being, has been, or believes he or she is being
or has been, pursued by a peace officer enployed by the public
entity in a notor vehicle.” (8 17004.7, subd. (b), italics added.)

The verb “result” nmeans “to proceed, spring, or arise as a
consequence, effect, or conclusion. . . .” (Wbster’'s 3d New
Internat. Dict. (1986) p. 1937.) The noun “collision” neans
“the action or an instance of colliding, violent encounter,
or forceful striking together typically by accident and so as
to harmor inpede . . . .” (ld. at p. 446.) Thus, to “collide”
means to “becone inpelled into violent contact . . . to strike or
dash together in collision typically by accident with a degree of

force and shock and with solid rather than glancing or sidesw ping
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inmpact” (id. at p. 445), e.g., “waves colliding with the rocks”
(ibid., orig. italics).

Gving effect to the common nmeani ng of these words in the
i mmunity provision of section 17004.7, subdivision (b), we concl ude
the Legislature intended that imunity applies if Lewis's fata
injuries resulted fromhis junping off or falling off the
not orcycl e when Wllard |ost control and it hit the ground or began
to hit the ground, and then Lewis was struck by the pursuing patrol
car. Just as a wave collides with the rocks (Wbster’s 3d New
Internat. Dict., supra, at p. 445), if the notorcycle went down
onto the street, i.e., crashed, this would constitute a “collision”
of the notorcycle with the ground within the comon neani ng of that
word. (ld. at p. 446.) And if Lewis junped off or fell off the
notorcycle as it began to crash, certainly it nmust be said that
this “result[ed]” fromthe collision, i.e., his junping off or
falling off “ar[o]se as a consequence, effect” of the collision.
(ld. at p. 1937.) For the same reason, if the pursuing patro
car then struck and killed Lewis when he junped off or fell off
as the notorcycle crashed in the path of the patrol car, it nust
be said that Lewis's death resulted fromthe collision of the
not orcycle with the ground.

Accordingly, since the undisputed facts establish that Lew s
was killed as a result of junping off or falling off of Wllard' s
notorcycle as it collided with the ground in the path of a pursuing
patrol car, whereupon Lewis was then struck by the patrol car,
defendants are imune fromcivil liability because Lewi s’s death

“result[ed] fromthe collision of a vehicle being operated by an
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actual or suspected violator of the |aw who [was] being .
pursued by a peace officer enployed by the public entity in a
notor vehicle.” (8 17004.7, subd. (b).)
IV

Plaintiffs strongly disagree with our interpretation of the
immunity statute. They contend the |egislative history discloses
the Legislature intended that section 17004.7 would not apply to
death or injury which results when a pursuing peace officer’s
vehicle (hereafter a police vehicle) hits the deceased or injured
per son.

Even if we | ook beyond the plain neaning of the statutory
| anguage, a review of the | egislative docunentation provided
by plaintiffs fails to support their view that the Legislature
i ntended section 17004.7 immnity would not apply in the factual
ci rcumst ances of this case.?

The “Conmittee Statenent” of Assenbly Menber Stirling,
who aut hored Assenbly Bill No. 1912 from which section 17004.7
originated, states: “Under current |law a public enployee is not
liable for personal injury or property damage resulting fromthe
operation of an energency vehicle in imediate pursuit of an actua

or suspected violator of the law ([8] 17004). [1] This immunity

4 In addition to the legislative materials we cite, ante,
plaintiffs also submtted three enrolled bill reports from
various offices within the executive branch. W decline

to consider those reports because they are not persuasive
indicators of the Legislature’s intent. (People v. Patterson
(1999) 72 Cal. App.4th 438, 444; MDowell v. Watson (1997) 59
Cal . App. 4th 1155, 1161, fn. 3.)
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does not extend to the public entity itself. [f] This anomaly has
resulted in sone public entities being sued for damages caused to
third parties by persons fleeing fromlaw enforcenent officers in
not or vehicles. Wile plaintiffs do not ordinarily prevail in such
| awsuits, there is nonetheless the potentially adverse inpact on
| aw enf orcenent decisions which may occur because of the exposure
toliability. Stated differently, the ability of peace officers
to pursue crimnal suspects should not be curtailed on the basis
of potential tort liability for injury caused by the fleeing party.
[1] AB 1912 would provide imunity for public entities from danages
caused to third parties by persons fleeing froma peace officer in
vehi cul ar pursuit. This imunity would exist only where the public
entity has adopted a policy on police vehicular pursuits that neets
the criteria set forth in the bill. The sponsors of this bil
recogni ze the need to both preserve | aw enforcenent’s ability to
pursue suspects and protect the public fromunnecessarily dangerous
pursuits through the adoption and inplenmentation of policies
controlling such pursuits. [f] The bill does not affect the
l[tability of public entities for injuries directly resulting from
t he negligent operation of the police vehicle itself ([8 17001).~
(Italics added; caps. & orig. underscoring omtted.)

It is not clear whether this docunment reflects only the
personal views and intent of the author, in which case it is
i nadmi ssi bl e on the question of legislative intent, or whether
it reflects testinony or argunment to one of the Legislature's
commttees, in which case it has sonme bearing on | egislative

intent. (California Teachers Assn. v. San D ego Community Coll ege
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Dist. (1981) 28 Cal.3d 692, 699-700; MDowell v. Watson, supra,
59 Cal.App.4th at p. 1161, fn. 3.)

In any event, a simlar purpose is disclosed in a Senate
Committee on Judiciary report analyzing Assenbly Bill No. 1912
as follows: “Under existing law, a public entity is generally
liable for death or injury caused by the operation of a notor
vehicle, to the sane extent as a private person, but is entitled
to certain inmunities. Under existing law, a public enployee is
not liable for civil damages resulting fromthe operation of an
aut hori zed energency vehicle in certain enmergencies. [T] This bill
woul d provide that a public agency enpl oyi ng peace officers which
adopts a witten policy on vehicular pursuits, as specified, would
be imMune fromliability to anyone for personal injury, death or
property damage resulting froma collision of the suspect’s
vehicle.” *“Supporters of the bill argue that the risk of civil
liability for causing accidents can deter peace officers from
pursuing fleeing persons, often to the detrinent of public safety.
In sone cases, even the fleeing suspect has sought to recover from
the public entity enploying the officer fromwhom he or she was
fleeing. The bill is intended to encourage public enployers of
peace officers to adopt safe pursuit policies.” (Sen. Com on
Judiciary, Analysis of Assem Bill No. 1912 (1987-1988 Reg. Sess.)
as anmended August 20, 1987, italics added.)

This Senate Committee on Judiciary report notes Brumett v.
Sacranment o County, supra, 21 Cal.3d 880, held that a public entity
is liable under section 17001 for danmages caused by its enpl oyees’

not or vehicle accidents and that the public entity does not have
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derivative inmmunity under Government Code section 815.2 even though
t he individual enployees are imune fromliability under section
17004. The report continues: “Under this bill, the public entity
woul d not be inmmune fromliability for danages if they result
froma collision of the peace officer’s vehicle. 1In such cases,
exi sting negligence and governnent tort liability principles
apply.” (ltalics added.)

These docunents reflect that, by enacting section 17004. 7,
the Legislature intended to elimnate the public entity s fear of
bei ng hel d responsi ble for damages resulting froma collision of
the fl eeing suspect’s vehicle, thereby encouragi ng peace officer
pursuits of fleeing crimnals, but also intended to maintain the
entity’s general liability for danages arising fromcollisions with
police vehicles, thereby encouraging the public entity to require
their peace officers to use safe pursuit tactics. (Billester v.
City of Corona (1994) 26 Cal.App.4th 1107, 1123-1124.) The public
entity remains liable for injuries that are proximately caused by
t he negligent operation of a police vehicle (8 17001), except where
it has a witten pursuit policy and the injuries resulted fromthe
collision of a vehicle operated by a suspect being pursued by a
peace officer. (8§ 17004.7.)

Al t hough this legislative history indicates the Legislature
did not intend section 17004.7 to affect the general liability of
a public entity for damages resulting froma collision of the
pursui ng police vehicle, it does not address the Legislature’s
intent when the fleeing suspect’s vehicle collides with the

pursui ng police vehicle. 1In such cases, thereis a conflict
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between the legislative intent that the public entity be i nmmune
fromliability for injuries resulting fromthe collision of the
fl eei ng suspect’s vehicle but not fromthose caused by a collision
wi th the pursuing police vehicle.

Because the legislative history gives rise to conflicting
i nferences regarding the |l egislation s purposes or intended
consequences, a departure fromthe clear |anguage of the statute
is unjustified. (Faria v. San Jacinto Unified School Dist., supra,
50 Cal . App.4th at p. 1945.) CQur function in construing section
17004.7 “is sinply to ascertain and declare what is in terns or
i n substance contained therein, not to insert what has been
omtted, or to omt what has been inserted.” (Code G v. Proc.
8§ 1858; Dianond Multimedia Systems, Inc. v. Superior Court, supra,
19 Cal .4th at p. 1054.) Therefore, we nust follow the | anguage
used in the statute, giving the words their plain nmeaning even
if it is probable that a different object was in the mnd of the
Legislature. (People v. Weidert (1985) 39 Cal.3d 836, 843.)

The plain neaning of the |anguage in section 17004.7 is
not limted to inmunizing public entities for injuries or death
resulting solely fromthe collision of the fleeing suspect’s
vehicle, or froma collision of the suspect’s vehicle as |long as
the pursuing police vehicle is not involved in the collision.
And the words of the statute do not say there is inmunity from
l[iability for injuries or death resulting fromthe collision of
a suspect’s vehicle except where the pursuing police vehicle,
not the suspect’s vehicle, actually inflicts or is involved

ininflicting the injuries or death. Nor does the | anguage of
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the statute say the injuries or death nust be inflicted “by” the
collision of the suspect’s vehicle, as opposed to “resulting front
the collision of the suspect’s vehicle.

For exanple, if Lewis had been hit and killed by a third party
i nstead of a police vehicle after the notorcycle crashed, there
woul d be no question that his death was the result of a collision
of the suspect’s vehicle within the neaning of section 17004.7.
The public entity would be imune fromany potential liability
prem sed upon an allegation that Lewis's fatal injuries resulted
froma peace officer pursuit which had been conducted negligently.
If the plain | anguage of the statute would inbue the public entity
with inmmunity in that situation, the result should not be any
di fferent just because a police vehicle rather than a third party
struck Lew s.

Moreover, plaintiffs suggested interpretation would lead to
absurd consequences in situations where a third party is struck by
t he suspect’s vehicle and then is struck by the pursuing police
vehicle as a result of the first collision. Under plaintiffs’
construction of the statute, section 17004.7 either would provide
no imunity to the public entity at all because of the invol venent
of the police vehicle, or it would provide imunity only for the
damages inflicted by the suspect’s vehicle, not for those inflicted
by the police vehicle. The forner interpretation is contrary to
the legislative intent to i munize public entities for injuries
arising fromcollisions of suspects’ vehicles. The latter
interpretation would require a “parsing” of the damages between

t hose caused by the suspect’s vehicle and those caused by the
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police vehicle—a cunbersone and, in many cases, inpossible task.
Absent explicit statutory |anguage to such an effect, we wll

not presume that the Legislature intended such a burdensone and

| aborious result. (Quarterman v. Kefauver (1997) 55 Cal.App.4th
1366, 1374 [court nust not adopt an interpretation of a statute

| eadi ng to absurd consequences]; Reamv. Superior Court, supra,

48 Cal . App. 4th at p. 1818 [if a statute is anenable to alternative
interpretations, the one that |eads to the nore reasonable result
will be followed].)

Qur interpretation of section 17004.7 finds support in Waver
v. State of California, supra, 63 Cal.App.4th 188. Andrew Weaver,
a passenger in a stolen car driven by a friend, sustained serious
injuries when the car was rammed by a police vehicle using a
pursuit inmobilization technique (PIT) maneuver. The PIT maneuver
caused the stolen car to spin, go over a curb, and collide with an
abutnment. (ld. at pp. 193-194.) Weaver asserted that the imunity
provi ded by section 17004.7 applies only to collisions which do not
i nvolve any intentional or deliberate acts of the pursuing peace
officers. (ld. at p. 199-200.) The appellate court disagreed.

As the court explained, Waver’s contention did not find any
support in the statutory | anguage, and constituted an attenpt to
read provisions into the statute. (Waver v. State of California,
supra, 63 Cal.App.4th at p. 200.) “The statute is silent as to the
nature of the conduct of the peace officers engaged in the pursuit.
There is no express statutory requirenment that the pursuit by the
peace officer be conducted in a particular manner or have a

particul ar type of cause and effect relationship with the collision;
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the statute requires that the plaintiff’'s injuries result fromthe
‘collision of a vehicle being operated by an actual or suspected
violator of the law who is being, has been, or believes he or she is
bei ng or has been, pursued by a peace officer . . . .” (8 17004.7,
subd. (b).) Thus, even if the PIT maneuver is characterized as

a '‘separate act’ and not part of the pursuit, . . . it remains

undi sputed that [Waver’s] injuries were a result of the collision
of a vehicle being operated by . . . an actual violator of the | aw
who had been, or believed that he was, pursued by a peace officer.”
(Weaver v. State of California, supra, at p. 200.)

In other words, regardl ess of any collision with a police
vehi cl e, section 17004.7 inmmunity applies as long as the injury
or death may be said to result froma collision of the suspect’s
vehicle. Had it intended to restrict the statutory inmunity to
situations where injury or death resulted solely froma collision
of the suspect’s vehicle, wthout any contributory conduct of
t he peace office driving a police vehicle, the Legislature could
have drafted section 17004.7 to explicitly reflect that intent.
“The drafters and the Legislature did not do so, however, and it
is not our function to insert |anguage omtted by the Legislature.”
(D amond MUl tinedia Systens, Inc. v. Superior Court, supra, 19
Cal .4th at p. 1054)

In support of their position that inmmunity does not apply,
plaintiffs cite the following |language in Billester v. City of
Corona, supra, 26 Cal.App.4th 1107 (Billester): “Section 17004.7
does not cover accidents in which victinms are injured by peace

of ficers’ vehicles during pursuits of suspects. Unlike fleeing
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suspects, peace officers can be controlled by the public agencies
for which they work. This provides a rational basis for
di stingui shing between the two categories. First, the Legislature
could rationally have concluded it was appropriate to hold public
agenci es accountable for the actions of their enployees during
pursuits, but not for the actions of the suspects being pursued.
Second, the Legislature could rationally have concl uded that
provi ding i mMmmunity when peace officers injure innocent persons
during pursuits would have renoved incentives for public agencies
to ensure the safe driving of their peace officers during pursuits.
Hol di ng public agencies liable for injuries inflicted by their
enpl oyees provides strong incentive for public agencies to control
the training and skill of their peace officers and the nechani cal
soundness of police vehicles.” (ld. at p. 1124.)

Plaintiffs’ reliance on this | anguage i s unavailing when
it is viewed in context. The plaintiff in Billester was injured
directly by a collision with the fleeing suspect only, a factual
situation within the plain | anguage of section 17004.7. (Billester,
supra, 26 Cal.App.4th at p. 1112.) Thus, the court did not address
whet her the statute applies where injuries or death result at |east
in part fromboth a collision of the suspect’s vehicle as well as
the police vehicle. Billester sinply rejected the claimthat
section 17004.7 viol ates equal protection principles because,
under the specific circunstances of that case, it provided i munity
fromliability for danages caused by a collision with a suspect’s
vehi cle, but would not provide imunity for injuries caused by an

identical collision with a police vehicle even though both types of
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accidents are a consequence of police pursuits of crimnal suspects.
(Id. at pp. 1121-1124.)

The Billester court’s resolution of that issue nust be limted
to the circunstances of the case. Had the plaintiff in Billester
been struck solely by the police vehicle instead of the fleeing
suspect’s car, there would be no imunity because there woul d be
no injuries resulting froma collision of the suspect’s vehicle.
Wthin this context, the Billester court’s statenent that the
statute does not cover accidents in which victins are injured by
police vehicles is correct. W decline to read anything nore into
this statenent.

V

Citing Thomas v. City of Richnond (1995) 9 Cal.4th 1154
(Thomas), plaintiffs also claimthat section 17004.7 inmmunity
does not apply to injuries or death caused by a collision between
a police vehicle and a pedestrian and, thus, statutory imunity
does not apply to Lewis’s death because he was a pedestrian at
the tine he was hit by the police vehicle.

Plaintiffs’ reliance on Thomas is m splaced under the factual
circunstances of Lewis’s death. Thomas involved injuries arising
froma vehicle pursuit of a suspect fleeing on foot, not a suspect
fleeing in a vehicle. (Thomas, supra, 9 Cal.4th at p. 1156.)

That case addressed the interplay between section 17001, which makes
a public entity liable for injuries that result fromits enpl oyee’s
operation of a notor vehicle, and Governnent Code section 845. 8,

whi ch involves a public entity’s inmunity fromliability for
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injuries caused by a person resisting arrest. (Thomas, supra,
at pp. 1159-1165.)

Al t hough Thomas contains di ctum suggesting that the public
entity immunity in section 17004.7 does not apply when a police
vehi cl e runs over a suspect who is fleeing on foot (Thomas, supra,
9 Cal.4th at pp. 1156, 1164-1165), the decision is not rel evant
to the present case because plaintiffs have not established the
necessary factual predicate. They point to no evidence in the
record denonstrating that Lews was in the process of fleeing on
foot and that O ficer Smth chased Lewis in a police vehicle and
ran over him Rather, Oficer Smth pursued Wllard and Lew s
while they were on Wllard s notorcycle. During the pursuit,
the notorcycle crashed, causing Lewis to junp off or fall off
and be hit alnost inmediately by Oficer Smth' s police vehicle.
Hence, plaintiffs’ reliance on Thomas is unavailing.

At oral argunent, plaintiffs cite for the first tine the
decision in Hooper v. City of Chula Vista (1989) 212 Cal. App. 3d
442 (Hooper) for the proposition that, in overruling Hooper,
the California Suprene Court in Thonas decided that the imunity
of section 17004.7 does not apply when a peace officer’s vehicle
collides with a fleeing suspect’s vehicle. W disagree.

Hooper involved a collision between a fl eeing suspect on a
not orcycl e and a pursuing peace officer’s vehicle that occurred
before section 17004.7 becane effective. (Hooper, supra, 212
Cal . App. 3d at pp. 445-446, 456.) Thus, the case invol ved the
i nterplay between section 17001, which inposes liability on a

public entity for injuries proximately caused by the negligent
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operation of a notor vehicle by a public enployee, and Gover nnment
Code section 845.8, which grants imunity to a public entity for
injuries caused by a person resisting arrest. (ld. at p. 449.)
Hooper held that the imunity of Governnent Code section 845.8
provi des an exception to the liability inposed by section 17001
where a suspect flees frompursuing officers, is injured by
a col lision between the suspect’s vehicle and a pursui ng peace
officer’s vehicle, and then sues the public entity for damages.
(Id. at pp. 453-456.) Although then-recently-enacted section
17004.7 did not apply, Hooper concluded the |egislative history
of section 17004.7 disclosed that the Legislature did not intend
to permt fleeing suspects, as opposed to innocent third parti es,
to recover for injuries incurred during police pursuits. (ld. at
p. 456.)
Thomas di sapproved Hooper, holding instead that Governnent
Code section 845.8 “does not provide imunity to public entities
for liability that is predicated on Vehicle Code section 17001”
(Thomas, supra, 9 Cal.4th at p. 1165) because, “if the Legislature
had i ntended the inmunity of [Governnent Code] section 845.8 to
yield to Vehicle Code section 17001, it would have said so, as it
did with other imunities.” (Id. at p. 1161.) Thonas noted:
“There are several difficulties with the analysis of Hooper v. Gty
of Chula Vista, supra, 212 Cal.App.3d 442. |Its distinction between
actions brought by third parties and by the fleeing suspect finds
no support in the | anguage of either [Governnent Code] section
845.8 or Vehicle Code section 17001. Moreover, . . . the adoption

of Vehicle Code section 17004.7, rather than supporting the result
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of Hooper, does the contrary. The Legislature did, as suggested in
Hooper, give consideration to this general question, and did take
action to increase the imunity afforded to public entities.
Unfortunately for [public entity’ s] position, however, that action
did not include entirely overruling Duarte v. City of San Jose

[ 1980] 100 Cal . App.3d 648, and its progeny [which held that

Gover nnent Code section 845.8 does not shield a public entity from
liability under Vehicle Code section 17001], or distinguishing

bet ween actions brought by suspects fromthose brought by third
parties. The increase in imunity granted by Vehicle Code section
17004. 7 does not cover this situation.” (Thomas, supra, at pp.
1164- 1165, italics omtted.)

Plaintiffs suggest that the | ast sentence of the aforesaid
guot ati on from Thomas constitutes a holding that section 17004.7
does not grant imunity for a collision |ike the one which occurred
i n Hooper between a fleeing suspect’s vehicle and a pursuing peace
officer’s vehicle. Plaintiffs are wong. Wen read in context,
the cited | anguage nerely indicates that the increased i nmunity
in section 17004.7 does not cover--that is, it does not address--
whet her an action nust be brought by a fleeing suspect, as opposed
to athird party, for the inmmunity to apply.

In other words, whether the immunity in section 17004.7
applies has nothing to do with whether an “innocent” third party
or a fleeing suspect was injured. (Waver v. State of California,
supra, 63 Cal.App.4th at p. 200, fn. 4.) Rather, the critical
guestion is whether the plaintiff’s injuries resulted fromthe

collision of a vehicle being operated by a fleeing suspect.

30



\

In sum because Lewis’s death resulted fromthe collision of
the notorcycle as it was fleeing froma pursuing police vehicle,
the trial court concluded correctly that section 17004.7 inmunity
applies. Accordingly, the court properly entered summary judgnent
in defendant’s favor.

DI SPCSI TI ON

The judgnent is affirned.

SCOTLAND , P.J.

W& concur:

SI M5

DAVI S
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